INTRODUCTION
Criminal defense lawyers are private actors 1 whose jobs are constitutionally mandated. 2 The Supreme Court requires state and federal gov-regular news items. 13 In 2002, Illinois's outgoing governor pardoned the state's entire death row population, and his successor has sustained the state's moratorium on the death penalty because risks of wrongful punishment remain unacceptably high. 1 4 Not all of these incidents stem from the absence of qualified defense counsel; certainly lawyers in many of these cases did not breach the Court's lax definition of counsel adequacy under Strickland v. Washington. 5 But all are the sorts of injustice that Gideon once promised to greatly diminish. Defense counsel ought to go a long way toward preventing wrongful convictions (as counsel did for Clarence Gideon himself).1 6 Yet wrongful convictions are among the most discussed issues of contemporary criminal justice, 1 7 and documented wrongful convictions are likely only a small portion of the total number of wrongful convictions. Further, those outcomes are only the worst-case scenarios of deficient criminal justice processes that include poor defense lawyering.' 8 More mun- 15. 466 U.S. 668 (1984) . To demonstrate assistance of counsel falling below the minimal level guaranteed by the Sixth Amendment, Strickland requires defendants to make a two-part showing: " [T] he defendant must show that counsel's representation fell below an objective standard of reasonableness" and also "show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different." Id. at 678-96.
16. See Anthony Lewis, Gideon's Trumpet (1964) (recounting story of Gideon's conviction at his first, pro se, trial, his eventual Supreme Court victory, and his subsequent acquittal on retrial with appointed counsel).
17. Two prominent practice-oriented professional associations, the American Bar Association and the American Judicature Society, have both increased efforts to address wrongful conviction issues and recently held conferences or symposia on the topic. See 18. This is not to assert that most wrongful convictions are due solely to poor defense lawyering, although Cardozo Law School's Innocence Project identifies "bad lawyering" as a factor in twenty-three of its first seventy DNA-based exonerations of wrongly-convicted citizens.
Causes and Remedies of Wrongful Convictions, at http:// vwvw.innocenceproject.com/causes/index.php (last visited Nov. dane outcomes are more common-defendants who were convicted of worse crimes or received harsher punishments than they would have with effective representation. Also notable are guilty offenders who, with better lawyers, could have won acquittals or reduced punishments through entitlements to evidence suppression that serve functions other than factfinding, or through negotiation for non-criminal dispositions. 19 The key explanations for the uneven systemic effectiveness of defense counsel are well known. Indigent defense is widely underfunded, and the political structures through which funding decisions are made suggest little hope for improvement. 20 Beginning in earnest with Gideon v. Wainwright, the Supreme Court recognized constitutional entitlements to effective counsel and expert assistance, 2 1 but some components of the doctrine, such as the Strickland standard for assessing ineffective assistance, 22 are widely viewed as inadequate. Justice's Report, supra note 6, at 3, 44-48, 55-56 (finding Georgia indigent defense system too underfunded to provide constitutionally adequate assistance); Spangenberg Report, supra note 6, at ii-v (same). Criminal defendants also are an easy group to classify as a "discrete and insular minorit [y] " that is unlikely to prevail in legislative funding battles. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938) 24 and could make Strickland a more meaningful regulator of requirements of attorney competence. 25 But those are, at present, unlikely projects. Some constitutional rights are unfunded mandates to legislatures.
26
Rights such as effective defense counsel require money to become reality: Not surprisingly, underfunding the primary enforcers of rights (defense attorneys) results in those rights being exercised less frequently and effectively. 27 Courts create formal entitlements, but legislative funding defines the real content and scope of those rights. Legislatures have responded to these judicial mandates by constricting budgets for items such as defense lawyers that are required for exercising those rights. Courts have been unwilling (and may be politically unable) to govern those funding decisions so as to reinforce legal guarantees. Yet funding is a blunt policy tool. Legislatures cannot constrict the content of rights more specifically; they cannot, for example, order defense lawyers to interview witnesses but not file suppression motions. They cannot specify how limited funds should be allocated-that is, how rights should be rationed-because constitutional criminal procedure rules forbid that. In that sense broad constitutional rules stifle innovation in the management of criminal justice even though innovation is critical to managing the tension between entitlements and inadequate funding.
2 9 Consequently, legislatures implicitly delegate that task. Funding decisions, in effect, delegate to trial attorneys and judges the job of rationing rights. That is, these actors have the job of choosing which of the formal entitlements courts have created will see practical implementation, and in which cases. 30 Underfunding ensures that rights will be less than the full promise of their formal statement and that counsel and trial courts will define the practical content of those constrained entitlements.
for criminal defense, if funds are not provided within adequate time court will order immediate release pending appeal of certain bondable felons); State ex rel. Stephan v. Smith, 747 P.2d 816, 849 (Kan. 1987) (holding that state has obligation to provide counsel for indigents charged with felonies and to pay such counsel at non-confiscatory rate); Peart, 621 So. 2d at 791 (holding that underfunding of indigent defense in a New Orleans judicial district creates a rebuttable presumption of ineffective assistance for every indigent defendant until legislative action changes defense provision); State v. Robinson, 465 A.2d 1214, 1217 (N.H. 1983) (holding failure to reimburse criminal defense attorneys for their services constitutes a taking in violation of state and federal constitutions).
29. It is a plausible but prohibited innovation, for example, to allocate scarce dollars by eliminating jury trials for misdemeanors or providing expert witnesses only in certain classes of serious felonies. As discussed further below, judicial doctrine forbids those innovations, though lawyers and courts sometimes implement them informally and sub silencio. There is a defensible reason for this constraint on innovation: Courts do not trust majoritarian legislatures to innovate such solutions in a manner fair to defendants.
There are ways, however, of addressing this concern more innovatively. Courts could mandate budgets for criminal justice along average levels and give legislatures or their delegates a free hand to design the specifics. Ajudicially mandated requirement to spend this full budget might frustrate much of the inclination to unfairly disadvantage indigent defendants.
30. "Delegation" here describes a different sort of legislative action than those governed (or more accurately, ungoverned) by the remnants of the nondelegation doctrine. That constitutional doctrine governs Congress's decisions-usually quite explicit-to invest a public body (such as an agency or executive-branch office) or a private group (such as Internet Corporation for Assigned Names and Numbers (ICANN) or coal companies) with policymaking power. See This underfunding of criminal defense is, in effect, a permanent feature of American criminal justice. It requires (and has long required) a permanent, ongoing process of defining the working parameters of constitutional entitlements and allocating those rights among defendants and within cases. Trial judges and attorneys distribute defense funding among cases within a given funding system, and they allocate rights within cases. In this way, trial lawyers take the lead role in an ongoing collaboration with courts and legislatures to define the real meaning and effect of constitutional rights, a process that fits the broader pattern of collaborative constitutional lawmaking among judicial and political actors identified by scholars in a wide range of settings.
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In this Essay, I argue for more explicit acknowledgement of this permanent process of managing scarce resources-which defines the working content of criminal procedure rights-and sketch a means to improve it. I argue that trial lawyers and, to a lesser extent, trial judges should consciously devise policies for implementing choices about entitlement allocation, and I suggest a particular approach to that task. The specifics of the approach adapt insights from recent research on the causes of wrongful convictions, and it urges factual innocence as a predominant concern of criminal procedure over other competing goals, such as regulation of police conduct.
As a prelude, Part I suggests that underfunding, despite its tragic implications for defendants, is not morally indefensible. Part II describes how we already ration indigent defense resources but often do so poorly. Then, Part III offers a regime of guiding principles and default rules, based on research on the causes of wrongful convictions and common sources of trial error. Part IV identifies this means of rights allocation as an ongoing process of entitlement revision that fits a larger pattern of democratic experimentalism. In the context of widespread budget shortfalls, we cannot clearly infer legislative disfavor of criminal defense as compared to other underfunded programs. Most criminal law scholars, defense practitioners, and lawyer groups such as the ABAjustify arguments for higher funding levels by defining standards for very good representation practices and case loads; they argue for money to implement those aspirational standards. But legislators face these arguments many times over in an array of programs. A legislator's decision is more typically a set of choices about which worthy programs to fund less than fully, often much less than fully. Even legislators who concede indigent defense is worthy and important must still rank its priority for marginal budget dollars relative to funds for medical care for the poor, foster care services, improvement of substandard schools, or toxic clean-up of grave environmental health risks.
I. WHY RIGHTS ARE UNDERFUNDED

A. Competing Demands for Scarce Funds
3 4 Underfunding of criminal defense can be morally defensible if resources are so scarce that programs with equally worthy claims to public funds are also underfunded. This point leaves aside a broader debate about taxation levels that affect revenue availability. But if we accept that some funding scarcity for worthy programs will exist either because higher tax rates are not politically feasible, or because scarcity remains even under the highest plausible rates, then the problem remains. Rights cost money, just as medical care and good schools cost money, and in many places we do not have enough money to go around. (reporting on U.S. Department of Justice study). Public defense is underfunded as other parts of the criminal justice system grow, resulting in a system that processes more cases and incarcerates more offenders while restricting defense services. One inference which could be drawn from this imbalance is a political preference for criminal law on the cheap. 35. It is hard to distinguish real budget constraints from political unpopularity as the primary reasons for the underfunding of some institutions. There are numerous examples of political branches failing to sufficiently fund and administer public programs at least as much because they are politically unpopular as because of funding scarcity. Unconstitutional conditions in prisons, mental hospitals, and racially integrated schools are prominent examples that have prompted courts to intervene when political administration of these institutions failed to remedy constitutional rights, and funding proved not to be an insurmountable problem. Cf. Frank M. Johnson, Jr., The Alabama That moral argument may not be persuasive, especially if one refuses to bracket the larger political debate about taxation levels, the appropriate size of government, or the structuring of some budget decisions at local rather than state and national levels. 36 Moreover, there is plenty of evidence that part of the explanation for funding allocations is legislative opposition to vigorous criminal defense; criminal defendants fit a classic process-theory description of an insular minority unlikely to find favor in legislatures.
3 7 Whether morally defensible or not, some combination of those causes yields the reality for many American jurisdictions of significant underfunding for indigent defense.
B. The Outcome of Underfunding: Rationing
Regardless of whether underfunding is a fiscal necessity or an entrenched political choice, criminal defense resources in many jurisdictions are available at levels much lower than those necessary under any plausible definition of need. Thus, defense will be rationed, and it will be rationed in a way that shortchanges some entitlements and parties. 42 They cannot bar defenders from spending money or time on evidence suppression motions. Thus, legislators both decline to fine-tune their underfunding decisions and, to a significant degree, are constitutionally restricted from fine-tuning them. As a result, legislators say, in effect: "It may be that fully adequate indigent defense costs x, but the funding is nonetheless set at 2/3x. Trial judges and attorneys must manage the shortfall." Legislators can crudely restrict rights through funding levels, but budgets in this context are a blunt tool. 43 Thus legislators are forced implicitly to leave the task of defining the real content and scope of rights to others. The people making the decisions on how to ration rights-to allocate resources and thus entitlements-are largely defense attorneys and trial judges.
Despite this responsibility, practitioners and scholars have given little explicit consideration to how that rationing process ought to be done, even though in criminal justice, as in other areas where rationing is required, allocation of scarce resources is fraught with difficult moral choices and policy options. In this respect, criminal justice is comparable to health care policy. Health care is significantly underfunded; in 2001, 14.6% of the population (and 30.7% of the poor) lacked health insur-40. 399 U.S. 66, 69 (1970) (holding Sixth Amendment jury trial right, applied to the states, extends only to non-petty charges carrying potential prison terms of six months or more).
41. 489 U.S. 538, 541-43 (1989) (revising Baldwin standard to clarify that jury trial right generally applies if, together with incarceration, statutory penalties reflect crime to be "serious" offense).
42. Ake v. Oklahoma, 470 U.S. 68, 83 (1985) (requiring that indigent defendant have access to a psychiatrist if "his sanity at the time of the offense is to be a significant factor at trial").
43. This discussion holds aside the instances in which courts can order local governments to raise taxes to fund a remedy for a constitutional violation. There is thus a limit to legislatures' ability to deny constitutional rights by denying adequate funding. See Missouri v. Jenkins, 495 U.S. 33, 54-57 (1990) (holding that federal court can order local government to raise taxes to fund school desegregation remedy, even when state law bars local entity from enacting such a tax increase). Moreover, through the use of structural injunctions, federal courts have taken long-term control of state institutions such as school districts, prisons, and mental hospitals to supervise institutional reorganizations required to remedy constitutional violations. ance.
4 4 Because full services are not available to everyone, medical care is rationed, but it is done so on grounds that do not correlate well with medical need and notions of fairness. That is because we ration largely on the basis of whether one has been able to obtain employer-or government-provided insurance, rather than by difficult but more defensible processes of prioritizing needs and linking those criteria to choices about equitable distribution.
4 5 As is the case with medical care, we need to think more about not only how to get adequate funding for indigent defense, but how (at least in the meantime, and probably for the foreseeable future) most appropriately to shortchange some demands for indigent defense. It turns out that, despite constitutional requirements, rights are quite rationable in practice.
II. How WE ALREADY RATION RIGHTS
Courts and other funding allocators (county and city governments or indigent defense boards, depending on local arrangements) already ration defense funds in some obvious ways as well as some slightly less obvious ones. Most plainly, public defenders or court-appointed attorneys are assigned more cases than they can plausibly handle well; underfunding simply means too few lawyers for too many cases. Almost as obviously, courts may give preference in appointments to attorneys who dispatch cases expeditiously, without a level of motion practice, investigation, or pleas for expert assistance that would slow dockets and drain limited funds. 46 The famously lax standard of effective assistance under Strick- 45. There are scattered examples of more rational approaches to allocation of medical care. The Oregon legislature required the state's health services commission to devise a basis for rationing care by creating "a list of health services.., ranked by priority, from the most important to the least important, representing the comparative benefits of each service to the entire population to be served." Or. Rev. Stat. 47 It signals to attorneys and trial courts how little assistance will pass constitutional muster, allowing defense functions to be funded more thinly. 48 It also prevents greater resources from going to more frequent retrials that might be necessary under a more stringent effectiveness standard. 49 Finally, the crucial, related entitlement to expert assistance for indigent defendants under Ake v. Oklahoma 5° poses a potentially substantial financial commitment, which states and localities often underfund at levels comparable to funding for defense counsel. Trial judges are largely responsible for allocating (though not setting) Ake budgets.
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Faced with limited funding, they have basically two mechanisms to manage that budget. One is to read the doctrine narrowly (or disingenuously) and conclude that any given defendant's request for expert assismay distribute appointments for other illicit reasons as well, such as following their own ideological preferences or favoring contributors to their judicial campaigns. On the latter, see, e.g., David Ashenfelter, Plan Would Hurt Funds to Judges, Detroit Free Press, Jan. 18, 2000, at http://www.freep.com/newslibrary (on file with the Columbia Law Review) (reporting a Michigan Supreme Court proposal to bar elected judges from giving court appointments to attorneys who contribute to their campaigns).
47. See 466 U.S. 668, 687-96 (1984) (discussing standards to be used in deciding ineffective assistance claims).
48. See Green, supra note 10, at 1170 (" [A] s a practical matter the constitutional right to competent counsel rarely affords a remedy when a criminal defense lawyer does little more than encourage the client to plead guilty."); id. at 1185-89 (developing the argument that Strickland and other relevant case law lower "professional standards" of indigent defense representation).
49. "Might be" because it is possible that counsel and courts would eventually learn the content of a more rigorous standard and generally meet it; hence there might be no more reversals under a tough Strickland standard than under the current lax one. There would remain the increased cost of consistently meeting that higher standard. Maintaining Strickland's ex post review of attorney conduct, rather than adopting Donald Dripps's proposal for ex ante enforcement of adequate defense resources measured by a parity standard with prosecution resources, Dripps, supra note 23, at 179, also makes underfunding, and thus rationing, easier.
50. 470 U.S. 68, 83 (1985) ("[W]hen a defendant demonstrates ... that his sanity at the time of the offense is to be a significant factor at trial, the State must . . .assure the defendant access to a competent psychiatrist ...."). But see Caldwell v. Mississippi, 472 U.S. 320, 323 n.1 (1985) (holding that denial of investigator, fingerprint expert, and ballistics expert to defendant under state law predicating access to such expert assistance on a finding of reasonableness was not unconstitutional).
51. The study of Georgia indigent defense has strong evidence on this point. See, e.g., Spangenberg Report, supra note 6, at 69 (reporting experience of an appointed attorney in one county who had not received an expert "out of the 20 times he has applied for [one]" and stated that "'[i]f there was more money for experts, by God, my clients would not be in jail."'); id. (noting that a superior court judge in a large urban county "puts an initial cap on the investigator expense" and explains that "[a]s far as experts are concerned, I am as cheap as possible. This is a Chevy operation, not a Mercedes operation. We are under extreme pressure from the county to hold our expenses down."); id. at 71 (explaining that the chief superior court judge in a rural circuit felt "acute pressure from the counties to cut back on expenditures on counsel, experts and investigators"); see also Chief Justice's Report, supra note 6, at 55-56 (summarizing similar findings in Georgia). tance does not meet Ake's due process standard of assistance on issues that are "significant factors" in the trial. 52 Or, they can read the doctrine more honestly, grant funds on all fair readings of the doctrine, but send signals to local practitioners in other ways that Ake funds should not be requested in all cases for which the formal entitlement exists-particularly for lower-level crimes (say, DUIs).S3 There is strong anecdotal evidence that this sort of signaling-consider it a local practice norm-occurs through, for instance, a greater trial penalty for defendants who demand Ake funds and lose.
5 4 That is, courts gain practitioners' cooperation with an informal rule that limits expert funds to certain sorts of cases, perhaps serious felonies with particular sorts of evidence. In this way, lower courts implicitly revise the formal Ake entitlement to a more limited one that accords with fiscal reality. Analogously, there is strong evidence that this occurs for jury trials.
5 5 Cooperative attorneys fail to move for such entitlements, and ineffective-assistance doctrine generally protects them. 
A. When Rationing Makes Sense
There are certainly jurisdictions in which funding levels are so low that rationing can not be done in any meaningful manner; there simply is not enough to ration. Quitman County, Mississippi, is currently making this argument in a suit against the state government seeking more funding for indigent defense. County budgets, plaintiffs claim, are so insufficient that appointed counsel are forced to spend only a few minutes with clients facing serious felony charges; counsel must proceed with no fact investigation or motions practice.
5 7 Quitman County is far from the only jurisdiction to make such a claim. 58 That paucity of funding makes any plausible allocation process by trial-level attorneys impossible.
Note also the other end of the spectrum. Even where funding levels are adequate, they are not ample; they do not provide "rich man's justice." The indigent defense system that Indiana established in the 1990s might be an example here. Indiana funds indigent defense through county budgets as well, but it created a state Public Defender Commission to establish standards for indigent defense practice (first in capital cases, later also in non-capital felonies). For counties that adhered to the standards, the state reimbursed up to 50% of indigent defense costs.
59 Even in such a system that increases the likelihood of adequate funding, allocation choices must be made between representation that is good enough and the best representation unlimited funds could support. Adequate resources are not unlimited resources. Yet from the examples of wealthy defendants, we know that parties and their lawyers could spend tremendous amounts of money defending themselves-often to great effect. Merely adequate funding, then, means budgeting resources to eliminate those defense strategies that wealthy defendants would pursue.
In systems for which funding is adequate, rights are allocated but not, in a meaningful sense, shortchanged. Lawyers simply make the sorts of professional decisions lawyers are trained to make. On the basis of preliminary information, one may conclude a suppression motion is worth the effort but a challenge to the jury venire is not; interviewing witnesses and seeking out more are critical, but employing an expert witness is not. This is the sort of discretionary professional judgment that Strickland strongly protects. 60 Attorneys, especially in public defender of- rules for counsel's conduct" and mandating that "U]udicial scrutiny of counsel's performance must be highly deferential" and "must indulge a strong presumption ... that, under the circumstances, the challenged action 'might be considered sound trial strategy"'). This view accords with Justice O'Connor's premise, in the majority opinion, fices, make these allocations among cases as well. Of two clients with equivalent charges, one merits greater investigative and preparation time because of initial assessments about the veracity or complexity of the evidence or plausibility of a given defense. The allocation begins necessarily at early stages of the litigation process, before attorneys have full information about facts and legal issues. Although subject to reallocation when new information arises, part of what we ration are the resources we will spend to obtain factual and legal knowledge.
In between the surpassing inadequacy of funding that defies plausible rationing and the adequate funding of some locales that calls merely for ordinary lawyering decisions about allocation of resources, there is a large middle range. In some jurisdictions, funding levels are inadequate, but not so scandalous that there is too little even to ration sensibly-or so low that defense funding necessarily should prevail over other worthy state programs and social needs. This middle range presents the greatest challenge. These far-less-than-ideal resources are all we can reasonably expect for now; how should lawyers distribute them? Consider the implications of several common choices: forgoing investigation, which raises the risk of erroneous outcomes; forgoing legal claims that serve instrumental purposes other than factfinding (such as evidence suppression that discourages police misconduct) yet also have important consequences for clients (such as dismissal of charges or more favorable plea bargains); and expert assistance, which can improve factfinding. Again, these trade-offs occur among cases as well as within cases.
B. How to Ration: Default Rules for Defense Lawyers
In the range of settings in which rationing is both necessary and feasible, attorneys can adopt informal practice guidelines-default rulesthat improve resource allocation. Overburdened attorneys who cannot provide thorough representation for all clients have to sort by some criteria. No system is feasible unless attorneys have resources for initial case evaluations. But evaluate on what criteria? The basic options, arising from traditional, competing notions of defense lawyers' functions, 61 are to give priority (1) to cases of likely factual innocence or (2) to cases in which the prospect of defense litigation success is highest regardless offactual innocence. The paradigm for the latter are cases in which the defense can enforce exclusionary rules, or employ related tactics such as "greymail," 6 2 that frustrate prosecution and serve systemic functions such as deterrence of unconstitutional police conduct.
that the role of the defense attorney is to ensure a reliably functioning adversarial process and thereby an accurate trial outcome. Id. at 686-87.
61. For discussion of these competing views as expressed in the majority and dissenting opinions in Strickland, see infra text accompanying notes 75-76.
62. "Greymail" refers to threats to disclose facts unrelated to the case but embarrassing or injurious to the state or its witnesses, such as the identity of an undercover [Vol. 104:801 I will argue the better approach is the former. Beyond its intuitive normative appeal, an approach giving priority to factual innocence draws its legitimacy from both core constitutional values and its correlation with plausible assumptions about legislative preferences. Legislative choices need not bind attorneys' professional judgment, especially if the legislature seeks to frustrate constitutional rights. Butjust as we can infer from underfunding that legislatures disapprove of some criminal procedure entitlements, it is plausible to assume they do not want limitations on rights such as access to counsel to hurt the factually innocent. And to the extent errors are inevitable, we would rather those errors be small than large. Those two assumptions correlate with a view of defense lawyers as critical components of an adversary process with a primary goal of truthfinding, 6 3 and they merit adoption regardless of whether they reflect a legislative preference.
Furthermore, prevention of wrongful convictions is a central goal of constitutional commitments to due process and fundamental fairness. The constitutionally-based requirement of proof beyond a reasonable doubt serves to reduce the risk that "innocent men are being condemned."
64 Appellate review of sufficiency of the evidence that support convictions is a further means to prevent wrongful conviction. The requirement of Brady v. Maryland that the prosecution reveal any evidence tending to exculpate the defendant serves the same purpose of reducing the risk of punishing the innocent. 65 And evidence of actual innocence is the only claim that has a chance to overcome otherwise prohibitive procedural bars to collateral relief of convictions. 66 In short, protection of factual innocence is a primary function of a range of criminal procedure rules. With these constitutional guideposts in mind, we should distribute limited defense resources (1) toward strategies more likely to vindicate factual innocence, and (2) toward charges and clients who have the most at stake or are likely to gain the greatest life benefit. 6 7 Both principles have substantial costs and face considerable implementation challenges.
The latter principle is a complex commitment to harm reduction. It posits as a first step that we should do more to help serious-felony clients than misdemeanor and minor-felony clients-in doctrinal terms, we should implicitly restrict Argesinger rights to the extent necessary to make Gideon more meaningful. Rationing defense services means a higher risk of error in some cases, and that risk should be allocated toward parties with less to lose. That means clients facing lower-level offenses, who should far outnumber serious felony clients, get deliberately poorer representation and thus face greater likelihood of conviction and punishment than they otherwise would.
68
Yet the commitment is not simply a rule of preference for clients with more serious charges. Another concern carries weight. This measure can be mediated by assessments of the odds of prevailing for different clients. Attorneys should be reluctant to trade off low-level offenders whose prospects for reduced sanction or acquittal initially look promising 67. The argument for the priority of these two commitments may be stronger if based upon independent normative claims, rather than clear inferences of legislative intent. To note just one response to this latter argument, if legislators were more concerned about errors in grave cases such as capital murder rather than cases with lesser penalties, we ought to see more commitment to capital defense funding. We do sometimes see capital funding getting a distinct priority treatment by legislatures. See, e.g., 4 Windlesham, supra note 20, at 172-75 (describing Indiana's legislative efforts to improve indigent defense, which started with higher standards and funding for capital defense). But that is hardly a uniform, or even widespread, legislative trend. The classic article is Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the Worst Crime but for the Worst Lawyer, 103 Yale LJ. 1835 (1994).
68. Strickland gives much practical leeway for this practice. See Green, supra note 10, at 1170.
[Vol. 104:801 in favor of serious offenders with great exposure but (after some investigation) little chance of prevailing. This refines the commitment to harm reduction: It is often better to put resources toward a project with a high chance of reducing small harms than a small chance of preventing a great harm.
9
Additionally, lawyers might be tempted to give certain lesser offenders priority over some serious offenders who have equal prospects of acquittal. Reduced sanctions or acquittals for younger offenders with good life prospects (e.g., because this criminal charge is their first) that could be greatly harmed by relatively short prison terms may deserve priority over similar reductions for serious offenders who have substantial records and thereby less promising post-conviction life prospects. Adopting such criteria is an ethical minefield. It entails complicated, if not indefensible, judgments of interpersonal utility and the comparative values of lives. It requires answering such questions as: "Who would enjoy freedom more, or make better use of it?" While attorneys can be tempted to favor the young first-offender over the older recidivist when each is wrongly accused, it is more defensible, in an already ethically fraught project of rationing resources among clients, to limit decisionmaking criteria to the risk and degree of wrongful harm threatened by the state, rather than the full, particularized effects of such harm on individuals.
The first principle-the primacy of factual innocence-has significant costs as well and it is also much harder to implement. To put the point sharply, consider that this principle can mean forgoing the investment of pursuing a Miranda or illegal-search claim to exclude critical evidence that could result in dismissal, acquittal, or reduced punishment. That is a substantial cost for a client. But if we hold aside cases involving false confessions and planted evidence, those are acquittals of clients who are, by hypothesis, factually guilty and who, again by the hypothesis of resource constraints, take counsel resources away from clients who are more likely to be factually innocent (or at least over charged, meaning partly factually innocent). Again, the question is not what zealous attorneys would do with adequate resources. The issue is, when one is forced to choose by resource constraints, which right does one enforce? Investments in advocacy that pursues plausible claims of actual innocence 69. Note that it is not always better. A 75% chance of preventing a wrongful one-year incarceration is formally the same as a 10% chance of preventing a 7.5-year wrongful sentence or a 1% chance of preventing a seventy-five-year term. It is unclear as a practical matter whether one of these categories-wrongful small punishments or wrongful large ones-is realistically more likely. We have certainly learned in recent years that wrongful convictions happen even in cases involving the most serious crime-capital murder. But it may be that the factual nature of serious cases makes them more prone to erroneous outcomes than simpler, low-level cases. On the other hand, more resources are probably committed to investigating and prosecuting serious cases, which might mean a higher error rate in the investigation and charging of low-level crimes. Similarly, political pressure for conviction should be greater in serious cases, but public (and defense-side) scrutiny of the prosecution is probably greater as well.
HeinOnline --104 Colum. L. Rev. 819 2004 should supercede investments in advocacy that advances plausible claims for factually guilty clients who have a strong legal basis for avoiding conviction. All of these are complicated judgments to be sure, and in practice will sometimes be made quite roughly. But they are not different in kind from the judgments defense attorneys have long made when faced with resource constraints that force choices between cases.
One of my premises here bears resemblance to William Simon's controversial thesis of ethical discretion in lawyering: Attorneys must make initial judgments on the merits about their clients' guilt or innocence. 70 Both Simon's agenda and rationale for this judgment are different from the proposal here. Simon argues for an overarching imperative for lawyers to further serve justice, which he equates with legal merit, rather than solely with client interests; he urges lawyers to calibrate their advocacy roles according to the likely reliability of a local justice system in achieving just outcomes. 71 The more procedurally reliable the system, the more one can adhere to the traditional role of a partisan advocate; the less reliable that system, the greater one's duty to mediate advocacy with the pursuit of justice.
72
In contrast, a factual innocence commitment in rationing is, at the first level, a basis for distributing insufficient resources in a mode of practice that does not meet an ethical standard of fully zealous and adequate representation. 73 Simon and other ethics scholars debate ethics with the foundational assumption that lawyers might calibrate zealousness only after meeting a standard of fully adequate representation.
7 4 But a world of perpetually underfunded indigent defense is one in which some clients inevitably get inadequate represeritation. The policy of giving preference to clients with plausible innocence claims is a way to organize allocation choices that attorneys, forced by material circumstances, make regardless 73. I forgo here a full argument defending the ethics of this approach to rationing. For now I note only the consequentialist point that woefully less than zealous representation occurs routinely, commonly passes Strickland's post-hoc assessment of effectiveness, and rarely prompts professional disciplinary consequences for attorneys. The rationing regime outlined here merely proposes a better way, by both instrumental and noninstrumental criteria, of doing a suboptimal job within the existing context of both constrained resources and lax real-world professional discipline enforcement. [Vol. 104:801 of whether they are well-conceived decisions. It organizes choices compelled by legislatures' funding decisions and distributes resources in service of an overarching justice principle. Further, in contrast to Simon's thesis, the justice principle here is not fully co-extensive with legal merit; it gives priority to factual innocence. A suppression motion may have legal merit and serve to free the guilty. The factual innocence principle would counsel for forgoing that motion if it comes at the cost of representation efforts on behalf of a client more likely to be innocent, even if the latter's chances of ultimate success are lower.
Rationing on the basis of factual innocence accords with the underlying vision of the defense attorney's role in Strickland. Justice O'Connor's opinion for the majority stresses that defense counsel's role is to ensure proper functioning of the adversary process and thereby to contribute to accurate andjust outcomes. 75 This vision contrasts with a well-established alternative view of the defender's role as an advocate committed solely to client liberty rather than accurate outcomes or procedural reliability, both of which may not be in the client's interest. We find hints of this view injustice Marshall's Strickland dissent, 76 and Monroe Freedman has made a classic argument for this position.
7 7 The rationing ethic entails an explicit choice not to attempt zealous representation for every client, although it does so only in contexts in which such representation is not possible for all clients.
Carrying out defense practice in accord with these commitments moves the allocation of counsel resources toward a more explicit model of triage. 78 Real triage-medical triage-after all, is often a well-conceived, research-based, deliberate approach to allocating scarce medical 75. Strickland v. Washington, 466 U.S. 668, 686-687 (1984) . 76. See Strickland, 466 U.S. at 711 (Marshall, J., dissenting) (arguing that even the "manifestly guilty defendant" is "entitled to a trial in which his interests are vigorously and conscientiously advocated by an able lawyer," and disagreeing that "the only purpose of the constitutional guarantee of effective assistance of counsel is to reduce the chance that innocent persons will be convicted").
77. See Freedman, supra note 72, at 57 (arguing that an "attorney acts unprofessionally and immorally by depriving clients of their autonomy .. .by otherwise preempting their moral decisions, or by depriving them of the ability to carry out their lawful decisions"); see also Pepper, supra note 72, at 614 (arguing for client autonomy and attorney's amoral commitment to client interests).
78. "Triage" is a common description of indigent defense practices. See, e.g., Bright, supra note 18, at 790 ("Lawyers there are in effect either forced to spend their own money or to perform 'a sort of uninformed legal triage,' ignoring some issues, lines of investigation, and defenses because of the lack of adequate compensation and resources." care to the cases that can most benefit, even in light of knowledge that some will suffer from the distribution. The same is true for other rationing practices in medical services. 79 Attorneys need comparable, researchbased guidelines for implementing these principles in practice. Trial lawyers face information deficits that are not fully surmountable. Attorneys rarely know, especially early in representation, who is wrongly accused.
(It is more common to be able to identify quickly those who are factually guilty, although lawyers' instincts on that point become less trustworthy when developed in a practice environment with little case preparation. 8 0 )
Gathering that information on factual innocence requires an investment of resources-exactly those resources we are forced to ration, such as witness interviews, crime scene visitation, or expert analysis. In light of overall demands on their time, attorneys must calibrate investments in information gathering based on assessments of the amount of information needed to make a reliable guess about innocence. This is not as unusual or as consistently difficult as it may sound. Litigators routinely and soundly make strategic judgments with incomplete information. Criminal attorneys make these sorts of ad hoc judgments, often based on initial case files with little more than police reports, about whether clients are guilty. This is, in fact, part of the problem of inadequate defense: Attorneys make these decisions sometimes too quickly and firmly. Even in a constrained-resource environment, 8 1 a factual innocence commitment counsels for more than minimal case-file review in most cases, particularly serious ones. When that effort can be made by trading off time otherwise put toward evidence suppression efforts or a range of other pretrial tasks unrelated to fact discovery, such as venue and jury venire challenges, rigorous case-file review is even more preferable. But the level of that investigation, beyond a minimum, is not clearly definable beyond an attorney's firmly held professional judgment that further investigation would not reveal factual innocence. 80. See infra text accompanying notes 98-100 (discussing how attorneys develop heuristics for making judgments that conflict with empirical evidence).
81. Again, this holds aside localities with such gross underfunding that there is too little to ration meaningfully.
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Even if that principle is acceptable and its level of generality moderately useful, rationing entails a further challenge. Which investigative options does one pursue? Locating and interviewing witnesses, securing expert assistance and analysis, investigating crime scenes, challenging confessions clients now deny, or litigating for greater discovery from the state? Financial constraints may dictate some of these choices. Attorneys may have time to pursue investigative options they can perform themselves but find the trial court unwilling to fund expert assistance. Other times, attorneys must trade off even investigative efforts they can conduct themselves due to time constraints.
To manage such constrained choices, we can refine the priority for factual innocence by devising default rules that accord with likely sources of wrongful convictions. We have a growing literature on practices, such as witness identification methods, that are prone to error and that largely accord with our improving knowledge of the causes of wrongful convictions. From that research we can identify which of those causes (a) occur most frequently and (b) can be prevented with pretrial defense strategies directed toward them.
An initial picture of such a default-rule regime is easy to sketch. In the minority of cases in which DNA and other scientific evidence is both available and arises in a manner that strongly suggests the identity of the offender, tion, 8 5 and bite-mark comparisons. 8 6 Note some of this is counterintuitive to long-established practice. Fingerprint evidence has long been accepted by courts and lawyers as more reliable than recent studies show it to be. 8 7 Research-based default rules combat those established assumptions and thereby redirect attorney efforts.
A much more common source of wrongful conviction is eyewitness testimony. A large body of research suggests that eyewitnesses selecting suspects from live or photographic line-ups have error rates in the range of thirty to forty percent. 8 8 Error rates are higher in some circumstances, especially in cross-racial identifications, identifications of suspects previously unknown to the witness, and identifications made under difficult or suggestive circumstances, 89 including police line-ups that do not meet protocols for high reliability. 90 When such testimony is critical to the state's case, counsel should employ a default rule of putting limited resources into close examination of that evidence.
Similarly, jailhouse informants with critical state evidence are sources with higher-than-average rates of unreliability. 91 Those witnesses pre-sumptively deserve special background investigation in a way other witnesses often do not, even when the state denies a cooperation agreement, and especially if the client's account contradicts the informant's. 9 2 Further, attorneys may have local knowledge of particular police officers' or prosecutors' poor reputations for veracity or fair dealing. In those instances, they should put more effort into evidence related to that actor, whether it be a confession taken by the officer or a prosecutor's denial that Brady 9 " evidence exists (again, especially if the client or other source suggests it may exist). Finally, while documented false confessions are relatively rare as a percentage of all criminal cases, they are nonetheless clearly recurrent contributions to wrongful convictions. Again, we have some contextual indicators for when they are likely to occur: when suspects are young or of marginal intellectual capacity, when interrogation extends for long periods, when the state is under public pressure to resolve a high-profile crime and other evidence is relatively weak. 94 (Note this indicator could overlap with knowledge of a particular officer's track record for custodial investigations.) Practitioners can follow an empirically grounded default rule here as well and invest effort in suspect confessions when circumstances indicate a higher-than-average risk of suspect confessions. 95. It bears emphasis here, however, that improving allocation of advocacy and entitlements in this way changes the distribution, but not (much) the quantity, of individualized justice. Resource scarcity compromises individualized adjudication. Even empirically grounded rules that allocate counsel attention nonetheless displace an individualized with a categoricaljudgment. But that problem is not solved by abandoning There is a practical tension between refining the efficacy of such guidelines with greater detail and keeping such rules simple enough for practitioners to employ easily. By way of example, consider that we know several ways to improve eyewitness misidentifications. Accuracy of identification from line-ups improves if witnesses must choose from larger numbers, if the presenter guiding the witness does not know the perpetrator's identity, if proper cautionary instructions are given, if "foils" closely match the perpetrator's description (so no one member of a line-up stands out), and if witness confidence in the identification is recorded at the time, so that it cannot strengthen over time.
9 6 These guidelines suggest indicators of when identifications are most likely to be unreliable. Ideally, lawyers would target investigation efforts not only when an identification is crucial evidence, but also when an increasing number of these indicators accompany an identification. More diligent and well-funded counsel can do so. But those counsel who are less well trained in such a default rule regime, or who are working under the greatest material constraints and case pressure, must sacrifice the refinements of this model for the more general rule.
Other problems arise. Attorneys, like everyone else, are susceptible to cognitive biases. There are well-established patterns of poor probabilisticjudgment, for example, that likely affect attorneys who handle lots of cases. Lawyers, like others, devise heuristics for quick judgments that will sometimes conflict with default rules and empirically grounded probabilities about risks.
9 7 "Belief perseverance" and "confirmatory biases" are also common; once we form hypotheses or explanations about how things work, those understandings are hard to revise-we tend to ignore or downplay contradictory evidence and misread information as support- One source of the error in probabilistic judgment is the "availability heuristic," which describes the tendency to ignore statistical data and instead to follow contradictory anecdotal evidence that is especially vivid or salient, such as easily recalled previous experiences. Another is the "representativeness heuristic," which describes the tendency to assume that a small-number sample is representative, and that a specific sample strongly resembles a larger class regardless of contextual information that causes variation. See Hanson & Kysar, supra, at 662-67; Amos Tversky & Daniel Kahneman, Introduction to Judgment Under Uncertainty, supra, at 3, 4-14.
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98 Related to this is widespread "optimistic bias," which describes the tendency of people to think they are better than average at many tasks, or that future events are likely to turn out better than actuarial probabilities predict. 99 This can lead lawyers to assume their practice of quick file review with little investigation results in few errors, on the assumption that a veteran's insights compensate for time-consuming diligence.
Defense attorneys' cognitive biases can make well-conceived rationing strategies appear cost-inefficient relative to hunches or heuristics developed from their practice experience. Thirty percent of eyewitness identifications may be mistaken, but an attorney's personal experience can be quite different. One's routine experience will be that most defendants are guilty (at least of some charges); add to this that attorneys often do not know when they have facilitated wrongful convictions, so they think those defendants were guilty as well. Eyewitness accounts, even when faulty, can be hard to impeach or disprove. Framed in this context, new cases that are comparable to old ones-similar sorts of identifications or confessions, lack of information gained from a crime scene visit-can lead attorneys to become comfortable with minimal investigation. Default rules may, as a practical matter, become hard to employ consistently.
Even without the hurdle of cognitive biases, default rules are hardly a panacea. Pursuing a suspicion of misidentification hardly means one can definitively prove the witness's error, especially given the phenomenon of "memory hardening" that leads witnesses genuinely and honestly to believe their misidentification is correct.
1 0 0 Attorneys cannot test DNA evidence that was not preserved and have a hard time challenging the reliability of confessions when interrogations were not recorded. Informant or police perjury is hard to disprove.
Such deficiencies are additional fodder for those who object to this rationing model out of commitment to a traditional model of zealous defense advocacy. Yet defenders of that view are obligated to explain how 98. Hanson & Kysar, supra note 97, at 646-50. Related patterns are "hypothesis-based filtering," by which individuals interpret ambiguous data to accord with a favored explanation, and "motivated reasoning," by which people reach conclusions they privately desired through a process of seemingly unbiased reasoning. Id. at 650, 653-54.
99. Id. at 654-57 (summarizing studies of optimistic biases such as people predicting their own chance of future divorce, drinking problems, and other adverse outcomes to be much below average, and their driving ability, future job satisfaction, and odds of having a gifted child at much above average). In light of this data, consider claims of individual prosecutors never to have convicted a suspect whose guilt they were not certain of, or defenders' claims never to have represented a client in a wrongful conviction. attorneys can zealously represent every client in an environment of severely constrained resources. They cannot,°' 0 as demonstrated by the well-documented track record that, collectively, they have not. The choice in underfunded systems is not between zealous advocacy and rights rationing. It is between haphazard, ad hoc rationing and thoughtful, well-conceived allocation.
Despite their inadequacy as a means for greatly stretching inadequate defense resources, default rules are a promising basis for practice protocols. Much as medical doctors follow standard diagnostic protocols-checklists of diagnostic strategies-when faced with initial symptom indicators, lawyers can rely on such default rules for improving the distribution of scarce resources over indigent cases in ways that maximize protection of the innocent. Scholars can help formulate these default rules by furthering empirical work on the most common sources of wrongful convictions and then adapting and disseminating it for practitioners' use. Nonetheless, there remains much room for (and need to rely on) attorneys' considered judgments about entitlement allocation. Rationing means leaving some needs unfilled; in criminal litigation, that means leaving more possibilities for inaccurate and unjust outcomes.
IV. INSTITUTIONAL LEGITIMACY
A. Experimentalism in Institutional Roles
The argument here may sound like a radical one: Attorneys are obligated to manage the allocation of defense entitlements because appellate courts and legislatures are functionally incapable of ongoing responsibility for the task and have implicitly delegated it to practicing lawyers, who collectively are well situated for this project and in fact already execute it in an ad hoc manner. This approach fits, not entirely comfortably, in the broader tradition of constitutional development as a process or collaboration among courts, political officials, and, to a lesser degree, private actors.
A large body of constitutional scholarship describes constitutional law, in various ways, as a process of shared elaboration among political as well as judicial branches of government.' 0 2 Without attempting to de-101. One can find clear evidence of attorneys failing to provide adequate representation in severely underfunded jurisdictions in studies on indigent defense systems, see, e.g., Spangenberg Report, supra note 6 (study of Georgia indigent defense system), and from litigation challenging inadequate funding systems, see supra notes 7-9. While there is no irrefutable evidence that every attorney in those settings made maximal efforts of zealous representation, it's an implausible assumption that simply more attorney zeal would cure the problem of inadequate representation. scribe that vast body of work here, I will simply note the widely-discussed view that "political officials participate in constitutional decision making in a myriad of ways," that "constitutional rules often are reshaped by the [Supreme] Court in response to forces exerted by the political branches and the public at large," and the Court often directly engages other actors in a process of "shared elaboration of constitutional rights" by "'remand[ing]' constitutionally controversial programs to the political branches. ' 10 3 In one aspect of this collaborative process, the Court aims to devise and check "quality-enhancing processes and structures" for constitutional elaboration by political actors and safeguards constitutional rights by focusing on how they are developed and implemented by actors beyond the judiciary.' 0 4
A recent and especially relevant model in this tradition is Michael Dorf and Charles Sabel's thesis of democratic experimentalism.
1 0 5 The experimentalist thesis is too rich to summarize adequately here. For reference, I will simply note that it describes "a model of participatory administration" 1 0 6 that includes a range of administrative and policymaking strategies by local actors, public and private, that implement broadly defined constitutional rights or governmental goals. Local actors take constitutional considerations into account in devising innovative means to meet general policy goals.' 0 7 They are monitored by public entitiesagencies, courts, legislatures-and in dynamic interchanges with these entities may gradually help redefine ends (government policies or constitutional commitments) as well as means. excluded from this process; rights gain their substantive content and operative meaning not merely from Court pronouncements but from the ongoing social processes by which they are specified, implemented, contested, and revised by legislative, executive, and private actors as well as courts.
The most explicit examples in the criminal procedure context are "prophylactic" rules governing searches and suspect interrogation. The Court invited federal and state political branches to fashion a remedy other than the exclusionary rule imposed in Mapp v. Ohio' 0 9 as the means to discourage searches that are unconstitutional under the Fourth Amendment. It did the same with regard to the Fifth Amendment, encouraging legislatures to create a means to protect the right against selfincrimination during custodial interrogation other than the warnings the Court outlined in Miranda v. Arizona. 1" 0 Dorf and Sabel offer an explanation for why this collaboration never yielded alternative remedial schemes"' 1 and suggest means by which the Court could better facilitate a more collaborative, democratic elaboration of constitutional rights-even those whose remedies are not explicitly prophylactic and contingent as in Mapp and Miranda-while still preserving the core function of rights as checks against governmental and majoritarian oppression.' 12
The dynamic responses of courts, legislatures, and defense attorneys in the ongoing construction of defendants' rights resemble such models of shared elaboration and democratic experimentation. The rationing principles I urge defense attorneys to implement would improve this interactive construction of rights by prompting defense attorneys to embrace openly their roles in the process and ground their rationing choices in-defensible moral and constitutional values. But even an explicit and thoughtful embrace of this forced rationing task does not create a perfect process of rights construction, nor one that fits easily in models of collaboration and democratic experimentation. The Court has not structured a process of rights definition in which "[a]ll identifiable parties, including groups representing the interests of future defendants, [are] permitted to participate in the formulation and monitoring"" 3 of resulting in a legislative redefinition of the problem, which in turn calls for another iteration of practical efforts, which in turn leads to further refinements of the problem, and so on, ad infinitum. Doff, supra note 31, at 882. [Vol. 104:801 experiments in revision of defense entitlements. And in this context in which many entitlements depend on legislative action that the judiciary cannot control, the Court may not fully be able to do so.' 1 4
The irony of contemporary criminal adjudication policy is that trial lawyers, rather than being inappropriate candidates to make such policy, are the best institutional alternative with the capacity to do so. In the unique context of American politics, legislatures are too often untrustworthy to take full control of defining and allocating criminal defense entitlements.
1 5 In response to this institutional deficiency, the Supreme Court has dictated broad entitlements for criminal suspects that constrain legislative innovation." 16 Yet the Court's institutional limitations, along with the particular ways it has chosen to define constitutional criminal procedure entitlements, make the judiciary incapable of fine-tuning the allocation of rights in response to legislatively-imposed resource constraints.
114. Defense entitlements may be a context more comparable to racial integration, in which the Court's realistic options are effectively constrained by prevailing social mores reflected in the political branches. For an argument on the Court's limited institutional capacity to force racial integration in conflict with popular sentiment, see generally MichaelJ. Klarman, Brown, Racial Change, and the Civil Rights Movement, 80 Va. L. Rev. 7 (1994).
115. My claim here is not that legislatures, despite their historical setting and institutional design, could never be trusted with constructing criminal procedure entitlements. Rather, the claim is only that, in modern American society, especially since the mid-twentieth century, our unique combination of cultural dynamics and institutional designs for legislatures makes anti-crime populism an exceedingly difficult obstacle for sensible criminal justice policymaking. .116. I do not deny here the well-known examples of constitutional holdings that set mere default rules and invite legislatures to devise acceptable alternatives. See Dorf & Sabel, supra note 31, at 452-64 (citing Miranda and Mapp as holdings that dictate specific procedural practices-warning and evidence exclusion, respectively-until legislatures create substitute remedies). But those rights relating to investigative practices have proved in reality to give legislatures little room for adequate alternatives, and the adjudicative rights I have focused on here-primarily counsel, jury trials, and expert assistance even for minor offenses-are doctrines that leave less room for legislative maneuvering.
Defense lawyers have the best knowledge of the implications of those constraints and of the contexts in which rights are implemented. At the same time, they are the least bound institutionally by incentives comparable to the populist politics that restrict legislatures on crime issues. Collectively defense attorneys have a particular commitment to zealous representation that could make them reluctant to adopt this explicit rationing project. But my sense is that the culture of zealous representation has been substantially diminished by widespread underfunding of defenders' practice settings. 117 Key restraints on attorneys-Strickland, ethical rules, and malpractice liability-are too weak to prevent their taking on this rationing role. Nonetheless, Strickland doctrine and trial courts' supervisory powers provide at least weak mechanisms for the judiciary to monitor and influence the ongoing process of rights allocation. This may, in fact, be the implication of Wiggins v. Smith, the Court's 2003 decision that vacated a capital murder conviction due to defense counsel's ineffective assistance. 118 If Wiggins works as a signal to lower courts to put more teeth in Strickland and tighten courts' notoriously lax monitoring of defense counsel conduct, the decision could be a well-timed development to re-engage the judiciary as a player in the construction of defendant entitlements in a world of scarce funding '19 As an example of constitutional collaboration, then, attorney allocation of procedural entitlements gains legitimacy from monitoring by courts and implicit delegation from legislatures as well as the grounding of its core premise-priority of factual innocence-in constitutional values. In the model of democratic experimentalism, this approach has the virtue of being implemented in a series of local experiments that can be, to a limited degree, monitored and refined.
1 20 Nonetheless, the project is more problematic than, say, drug courts or innovative policing. At some point, extreme underfunding of defense crosses the gray line between legitimate management of tight budgets and legislative defiance of constitutional criminal procedure. Forgoing beneficial strategies for some clients to help others is a troubling practice as a matter of profes-117. We can make some inferences on this point from accounts of excessive caseloads and minimal attorney diligence in Georgia's recent study of its indigent defense system, see supra note 6, from the many actions brought against funding entities by defenders, see cases cited supra notes 7-9, and from the anecdotal accounts found in ineffectiveassistance litigation.
118. See 123 S. Ct. 2527, 2542-44 (2003) (finding capital defendant's counsel ineffective under Sixth Amendment for failing to investigate and present mitigation evidence for defendant's sentencing proceeding).
119. For another argument that the judiciary can and should play an active role in alleviating the deficiencies of indigent representation in underfunded contexts, see Green, supra note 10, at 1193-95. 120. Monitoring is limited for reasons noted above: Attorneys face information deficits that limit their ability to know whether they are giving priority to the cases that most benefit from it. But trial courts and attorneys together can glean at least a partial sense of whether an explicit change in allocation of limited defense resources seems to work better than prior practices.
[Vol. 104:801 sional ethics, even if it is merely an improved version of a widespread existing practice. Courts' complicity in that process through a weak application of the Strickland doctrine and management of indigent defense funding takes back with one hand what the Supreme Court has given earlier, through constitutional interpretation, with the other. It is democratic experimentalism, but experimentalism of the second best. Attorneys' explicit rationing of rights is mandated by judicial and legislative action, and is monitored by those branches, so rationing must go on as thoughtfully as possible. But the collaborative nature of the project nonetheless leaves open troubling first-order issues about this means of constructing the real-life meaning of constitutional rights. And it risks the practical implication of relieving some pressure for reform by ameliorating the worst deficiencies of an inadequate, and unjust, system. 12 1
B. A Note on Judicial Rationing
I have concentrated on defense attorneys, but trial judges play a significant role in resource rationing and will need to work from a comparable regime of default guidelines, both to monitor attorneys and to manage their distinct tasks in rights rationing. Trial judges control limited budgets from which they allocate funds for experts, investigators, and other defense support services; many also control funds for appointment of counsel. They also regulate, to a large extent, the pace of case disposition, which constricts or expands attorneys' investigation time and affects case strategy (by, for example, defining pressure for settlement).
Formally, judges grant or deny funding requests for experts based on doctrinal criteria governing those entitlements. But in the real world of mandated rationing, judges allocate those funds on the bases of case seriousness and, to a lesser degree, likelihood of innocence. Judges have basic information about offense seriousness; they know the charges and possible sentences. They typically have much less information about the possibility of innocence, though here again, strong cases for guilt are often easy to spot early on from the records of preliminary hearings and other early-stage information available to judges; counsel may be able to improve that knowledge at an early stage. For a large range of cases, though, judges will have little reliable information on innocence. To guide a wide range of discretionary judgments, they also have established heuristics that could benefit from empirically-based default rules on likely sources of error. Again, traditional over-confidence in fingerprint evidence and eyewitnesses are examples. In this way they can at least modestly give counsel more leeway for developing avenues most likely to reveal factual innocence.
121. On this last concern, a partial response is that reform is unlikely for reasons noted earlier-substantial increases in funding are politically unlikely (and are not clearly morally superior claims to other programs' funding claims), and systemic reforms that might allow the system to work more defensibly within resource constraints require unlikely revision by the Supreme Court of constitutional criminal defense entitlements.
The other guiding principle of harm reduction may be more useful for judges. In a forced-rationing regime, judges should-as they often likely do 2 2 -allocate Ake funds largely on the basis of case seriousness, with less emphasis on initial impressions of innocence. That should mean some favoritism for, say, rape, homicide, or drug distribution cases over, say, DUI and burglary cases, even when (a) the latter have equally meritorious arguments on the doctrinal merits, and (b) the odds of innocence look slightly (but not greatly) better in the latter, less serious, cases. In the context of forced rationing, the formally condemnable becomes, if not exactly good, a defensible choice of the least bad option. Local court norms that employ informal pressure to restrict Blanton entitlements to jury trials, or Ake entitlements to experts in minor cases, 1 23 are plausible rationing mechanisms when implemented to distribute limited resources to cases with greater liberty interests, and greater factual innocence claims, at stake. Trial judges' budget and docket control gives them a dominant role in those processes. The Strickland doctrine, if reinvigorated by Wiggins v. Smith, 124 as well as control of attorney appointments give them means to influence defense lawyers' dominant role in rights allocation.
V. CONCLUSION
Without a consensus between the judicial and legislative branches on the scope and content of constitutional rights, legislatures can restrict the practical access to and meaning of entitlements that cost money. Yet they are barred from doing so with much specificity. The task of allocating scarce entitlements among criminal cases is left largely to attorneys and trial judges.
A world of insufficient resources for indigent defense is not pretty. In this world, rationing occurs whether or not it is thoughtful and deliberate. The likely improvement we can expect from a more deliberate, well-conceived approach to rationing criminal defense is probably moderate at best. A policy for rationing brings to light the harsh choices that underfunding imposes. It does so while leaving open broader distributive issues, such as different qualities of justice for the rich and poor; it does little to undermine the policy argument for greater funding of indigent defense. Rationing parameters that give priority to innocence and harm reduction also accord with criminal law's commitment to just deserts. 12 5 122. See, e.g., Spangenberg Report, supra note 6, at 67 (stating that in Baldwin County, Georgia, judges openly told reporters that "they grant requests for experts and investigators only in death cases").
123. Examples of such rationing regimes, imposed by judges and understood by attorneys, are documented. Id. at 66-69.
124. 123 S. Ct. 2527 (2003) . 125. Less obviously, it serves a "welfarist" goal. That is, it increases overall well-being, even if, through rationing strategies, reductions in wrongful conviction rates for innocents, and legal acquittals for the guilty, are only modest. For a discussion of cost-benefit
